Minister Clare O'Neil MP
Minister for Home Affairs
Parliament House
Canberra ACT 2600

Dear Minister
Rapid Review into the Exploitation of Australia’s Visa System

{ am pleased to hand to you the Rapid Review Report into the Exploitation of Australia’s Visa Systen,

As you know, | am g strong supporter of women and vulnerable communities. | have been appalled by
the abuses of sexual exploitation, human trafficking and other organised crime that have been preseniad
to me through this Rapid Review.

I'know from a career in policing and law enforcement that criminal organisations and unscrupulous
people are always looking for ways to exploit and make money. It is clear that gaps and weaknesses in
Australia’s visa system are allowing this to happen.

Australia’s visa system must be strengthened to resist organised crime syndicates, to ensure they don't
pray upon Australia as an easy destination te conduct their exploitative and criminal business, and to
protect those who are most vulnerable

Operation INGLENOOK, sstablished in response fo the Trafficked media reporting, has brought
agencies across government together and has had an impact on key targets. However, more neads o
be done to improve information sharing across government, including with the states and territories
where these crimes are occurring. It must also be recognised that to havs the strongest deterrent sffect,

these criminals must he investigated and prosscuted.

The Trafficked media reporting has focussed a spotlight on these abhorrent crimes, which for many
years have been hidden due to the secretive nature of the exploitation, and seemingly higher law
enforcement priorities such as illicit drugs, tobacco and Unauthorised Maritime Arrivals. The guestion is:
while the focus has been on other things, how big have we allowed this problem to become? We know
that victims of crimes, such as money mules and sex slaves, are less likely to come forward due to fear.
We also know that our community’s experience with family violence and sexual assault has shown the
size of the problem is only revealed when focus, commitment, research and resources are applied.

In conducting this Rapid Review, | have focussed specifically on the circumstances of cases recenty
airad in the media and how those individuals are alleged to have exploited vulnerabilities in Australia’s
visa system. This Rapid Review has not duplicated, but is aligned with, other reviews and work
underway by the Albanese Government.

I would like to thank the Department of Home Affairs team that has supported me in undertaking this
review. Their commitment, integrity and examination of the issues raised has been invaluable.

This Rapid Review Report outlines a number of findings and recommendations for the Government's
consideration. | hope this report will lead to a strengthening of Australia’s visa system so that temporary
migrants are protected from the grotesque abuses that have been described, and Australia is reaffirmed
as a safe destination for those who wish to visit, study, work or live here.

Yours sincerely

Christine Nixon AO, APM
31 March 2023
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Summary

Increase proactive integrity detection
pragrams.

Require onshore protection visa applications
to be made through a lawful provider of
immigration assistance.

Regulate the fee a lawful provider of
immigration assistance can charge to lodge
an onshore protection visa.

Review the Canadian approach to refugee
Glaims processing.

Conduct merits review for visit / tourism and
study streams ‘on the papers’ without a
hearing

Improved efficiency to be a key focus in
establishment of new federal administrative
review body

Prioritise the offshore biemetrics collection
program rollout in China and India,

Conduct random fingerprint capture and |
matching at the border.

Increase capability to verify biographic data.

Strengthen identity verification requirements
in ImmiAccount.

L

A multi-agency task force with strong state
and federal investigative capacity should
carry forward the work that

Operation INGLENOOK has commenced

Re-prioritise an immigration compliance
function,

Consider extending Tranche 2 anti-money
laundering reforms to include Registered
Migration Agents (RMA), education agents
and private Vocational Education and
Training (VET) providers

Rapid Review
into the
Exploitation of
Australia’s
Visa System

Introduce a prohibition for temporary migrants
working in all roles in the sex industry,

Introduce a strong penalty regime for any
Australian citizen or permanent resident found
to employ temporary migrant workers in the
sex industry.

Introduce a pubiic stand-down list for
employers who exploit temporary migrant
workers,

Strengthen powers to enable visa
cancellation where a visa holder is found to
be exploiting temporary migrants.

ionitor temparary visa holders working in the
sex industry, and the exploitation of temporary
migrant workers across all industries through
the immigration compliance function.

Require a comprehensive background
check on initial and repeat RMA
applications

Introduce a positive obiigation on RMAS to
ensure clients understand Australian
workplace rights and protections and how to
report exploitation.

Establish a proactive compliance function
within the Office of Migration Agents
Registration Authority (OMARA).

Invest in building a strong and enduring
investigative capability in the OMARA.

Increase the compliance and investigative
powers of the OMARA to address
misconduct by RMAs,

Increase financial penalties for misconduct
related to the provision of migration advice.

Extend the requirement to register with the
OMARA to offshore migration agents

Review the OMARA's engagement with
industry associations.

Undertake a trusted branding exercise for
RMAs.

Consider regulating onshore and offshore
education agents used by Australian
education providers,

Conduct targeted compliance activity for
three months, focussed on assessing private
VET providers,

Conduct targeted data matching aclivity to
compare information holdings across
Commonwealth agencies for private VET
providers.

Develop a broader set of systemic risk
indicators for Commonwealth Register of
Institutions and Courses for Overseas
Students (CRICOS) registered education
providers

Monitor education providers’ compliance with
raporting non-attendance by international
students.

Review Australia’s student visa policy, with a
view to removing CRICOS eligibility for low
level private VET and non-award courses

Review Australia’s working visas if studying
and training visas are being used to support a
need for low skilled workers
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In October and November 2022, the Trafficked project led by 60 Minutes, The Age, and The Sydney Morning Herald
reported allegations of visa rorts, sex trafficking and foreign worker exploitation. Specific allegations were made
against a number of Registered Migration Agents (RMA)

The Australian Government is deeply concernad by the exploitation and abuse of all vuinerable people including
temporary migrants, and has no tolerance for our visa system being abused through the methods alleged in the
Trafficked media reporting.

The Minister for Home Affairs established this Rapid Review into the Exploitation of Australia’s Visa System to
complement work that is already being orogressed to address migrant worker exploitation. and to identify proposals
for both systemic reform and discrete measures to prevent, deter and sanctian individuals who seek to abuss
Australia's visa system to exoloit vulnerable migrants, '

fext

Since the introduction of Australia's universal visa system in 1994, which requires all non-Australian citizens to hold a
visa to enter or remain in Australia, temporary migration volumes have far outstripped permanent migration volumes.

The size and composition of the permanent Migration Program is carefully planned each year alongside the
Government's Budget process. A range of economic modelling and forecasts inform oolicy settings, and consultation
occurs widely with state and territory governments, representatives of academia, industry, unions and community
organisations.

Unlike the permanent Migration Program, which has a planning level of 195,000 visa places in 2022-23, the level of
temporary migration to Australia is for the most part, uncapped and demand driven.

As aresult of increased globalisation and accessibility for those arriving by plane, the number of temporary migrants in
Australia steadily increased through the early-2000s to a peak of just over 2 million prior to the COVID-19 pandemic,
While numbers reduced during the pandemic, by 30 June 2022 volumes had returned, and there were just under

2 million people in Australia on a temporary visa.

In 201819, over 9.2 million visas were granted.2 Of these, 8.8 million were temporary visas, with an average of
8.6 million temporary visas granted annually in the three years prior to the COVID-19 pandemic. While ever temporary
migration remains uncapped and demand driveri, the volume of temporary migrants who arrive by plane will almost
certainly continue to rise, and the importance of preventing, deterring and sanctioning those who seek to abuse

Australia’s visa system becomes even more paramount,

Organised crime syndicates and disreputable employers are preying on temporary migrants, who are more vulnerahle
{6 exploitation because they may have limited English language skills, limited understanding of Australian workplace
laws and visa raquirements, and are often exposed to cultural and familial pressures.

Organised crime syndicates are also abusing gaps and areas of weakness in Australia's visa system, fo bring
criminals or exploited temporary migrant workers into Australia.

This Report identifies these gaps and areas of weakness. It proposes both systemic reform and discrate measures to
fix the conditions that have allowed Australia’s visa system to facilitate sexual exploitation, human trafficking and other

organised crime.,

" Attachment A: Terms of Reference
? Refer to Table 7 below
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A former temporary migrant has a criminal conviction obtained in the United Kingdom (UK) related to sex
trafficking, running a network of illegal brothels, and maoney laundering. Hundreds of properties around the
were used to hold women effectively as prisoners, having had their passports removed. The women never came
out of the property, staved nakad or semi-naked most of the time, and were directed by the controller of the housa
to perform extreme and degrading services, including rape fantasies, and unprotected sex. [source: Traffickad

UK

media repoiting]
The former temporary migrant deliberately concealed his criminal history when entering Australia, and has almost
certainly been running a similar operation in Australia. [source: the Department of Home Affairs]

It is highly likely the former temporary migrant has been a kay facilitator in activities that resulted in the
exploitation of other vulnerable temporary migrants working in the sex industry, and in facilitating their entry to
Australia through organised exploitation of Australia’s student, visitor and protection visa programs. The former
temporary migrant is linked to a national network of known and suspected sex workers across Australia, and to
money mule activities with women from a number of countries. The former temporary migrant also has links to 2
oroad network of migration agents, education agents, ramitters and suspected money laundering crganisations.

[source: the Department of Home Affairs]

Australia has demonstrated success in managing serious and arganised crime through multi-agency task forces that
provide a coordinated and collaborative approach across Commonwealth and state and territory government
agencies.? Under certain circumstances, task forces can allow partner agencies to share information that is otherwise
not able to be shared under each agency's legislative frameworks, and intelligence that leads to the disruption of
serious criminal activity. Task forces also anaple partner agencies to leverage the resources, strengths and
capabilities of participating agencies, and to apply the most effective and appropriate intelligence, investigation and
enforcement strategy for each task force.

Operation INGLENOOK was established in November 2022 following the Trafficked media reporting.* The intent of
Operation INGLENOOK is to identify threats, vulnerabilities and available whole-of-government effects in order to
deter and disrupt the exploitation of visa holders in the sex industry. This includes identification of individuals,
including RMAs and other professional facilitators, who are complicit in the exploitation of Australia's visa system.

The Australian Border Force (ABF) is the lead agency responsible for the coordination of activities, agencies and
resources involved in Operation INGLENOOK, The task force is supported in a whole-of-government setting, with
partners including ACIC, the Australian Transaction Reports and Analysis Centre (AUSTRAC), the Australian Skills

Quality Authority (ASQA), and the Australian Federal Police (AFP) liaison.

} Atachment B: Palice operations [PROTECTED]
' Atachment C: Operation INGLENQOK [PROTECTED]



As at 27 March 2023, Operation INGLENOOK has assessed more than 175 persons of interest to determine
complicity in exploiting the temporary visa program, resulting in more than 57 border alerts being raised. Some 93
foreign nationals are currently of interest to the operation, including 49 who are considered enablers or facilitators. The
alerts have resulted in action against known facilitators, including 26 interdictions at the border to gather intelligence,
six associates refused immigration clearance, and three offshore visa cancellations preventing return travel to
Australia. The Department has also identified 87 higher risk visa applications, of these, 87 were related to Partner visa

applications,

These activities have had an impact on key targets by degrading their ability to freely communicate as well as
exposing their networks and methodology to the ABF and police. However, a key aspect of the operation, raised
during the consultation phase of this review, was the nead to bring greater investigations and field complianca
capacity to the operation.

Operation INGLENOOK and other investigations have exposed that criminal syndicates that exploit Australia’s visa
system are involved in various serious criminal offending and activities for orofit, including but not fimited to:

2 illegal sex work, human trafficking, modern slavery, illicit drug and tobacco importations, and monay
laundering

» the use of complex financial structures to facilitate and hide illegal activity, and avoid payment of taxss,
creditors and employee entitlements, and

» the use of broad networks of complicit RMAs, lawyers, education agents, and education providers to facilitate
exploitation of Australia’s visa system

The ABF has limited legislative powers to effectively investigate visa and migration fraud, and the exploitation of
tamporary migrant workars. The formation of the ARF in 2015 brought together a variety of legislative powers (across
35 pieces of legislation), within which there are significant discrepancies. For example, ABF investigators can exercise
search warrant, arrest and telecommunications powers for Customs Act 1901 offences but not for all Migration Act
offences. This makes the ABF’s success in identifying and treating migration fraud predominantly reliant on other
Commonwealth agencies whose legislative powers provide greater scope for disruption efforts.

To sffectively deter and disrupt these serious criminals, the work that Operation INGLENOOK has commenced should
be carried forward for a further three years through a Commonwealth funded multi-agency task farce led by the ABF.5

The continuation of Operation INGLENOOK should bring tegether an expert group made up of representatives from
federal and state agencies, to reduce abuse and fraud in Australia’s visa system. The expert group should particularly

focus on abuse of student visas, education providers, sexual exploitation and human slavery

The expert group should leverage the capacity of all agencies involved, and draw upon experiences from federal and
state investigations. This approach would achieve the optimal use of individual skills, state and federal resources,
previous and current intelligence, and current palicing and ABF investigations.

The expert group should have sufficient investigative capacities to conduct thorough investigations leading to
prosecutions, asset seizure, visa cancellation, and removal of unlawful non-citizens from Australia. State and federal
police resources should be leveraged, particularly to account for the various state-based legislative framaworks, and
coercive powers as well as the full range of traditional investigative methads should be applied.®

Members of the multi-agency task force will require access to all available federal and state information holdings to
support current national criminal intelligence priorities, the ACIC Board current Special Operation Determination on
Visa and Migration Fraud, and to augment existing serious organised crime operations. The benefits and effectiveness
of multi-agency task forces, especially in instances where agencies have different information gathering and sharing
powers, is recognised.” Leveraging partner agencies’ capabilities provides the opportunity to achieve a multi-layered
disruption effect across whole of government including visa and migration fraud, tax fraud and money laundering.

* Attachment O: Multi- -agency task force strusturs
° Attachment E: State based legislative frameworks for sex work

"Parliament of Australia, Sentember 2013 ‘Inquiry into financial related cnme’



Resommendation 1: Provide Commonwealth funding for Qperation ING
years, as an ABF led, multi-agency {ask force [sfate and federal levels)

Actions that would deliver on this recommendation include:
1. Engage resources and capabilities relevant to investigating and disrupting this crime type, with federal and
state police each contributing.

With the integration of the Department of Immigration and Border Protection and the Australian Customs and Border
Protection Service in 2015, the fiald compliance and immigration investigation function and associated staff wers
transferred from the Department to frontline ABF operations. With diminishing investigative and field compliance
rescurces, investigative skills appear to have been degraded, and visa and migration fraud competes for priority with
other high priority activity including serious and organised criminal threats involving illicit drugs, tobacco and supply

chain integrity,

The ABF currently has around 120 investigations staff, and difficult decisiens are regularly made about the
prioritisation of finite resources to protect the border against constantly evolving threats. Other than a limited capacity
that exists within the Office of the Migration Agents Registration Authority (OMIARA), there is currently no compliance
or investigative capability within the Department's Immigration Group.

To become more proactive and considered as an effective deterrent, a regular embedded immigration enforcement
and compliance function should be re-prioritised. Initially, this function should focus on understanding the exient of
visa and migration fraud, then build upon this understanding to enhance risk based indicators to support a targeted
program of enforcement and compliance action. Working with other Commonwealth agencies and foreign law
enforcement agencies to continuously evaluate information holdings in order to proactively identify vulnerabilities and
axploitation at the border for investigation. Consideration should also be given to undertaking an annual ACIC-led
threat assessment process to feed into the enforcement and compliance program, and partnering with regulators
through a regulators’ Community of Practice to support complementary regulation efforts relating to RMAs and

education providers.

Itis worth noting that the effective conduct of the compliance program may be impacted by the [imit on the number of
people in onshore immigration detention. People who have either overstayed their visa, or have had their visas
cancelled for reasons including failing the character test, breaching their visa conditions or presenting a risk to the
safety, health or good order of the community, are required to be taken into immigration detention while removal from
Australia is effected if they hold no other visa. ABF funding for enshore immigration detention may require adjustment

as compliance pregram targets are achieved.

‘Resommendaiion 2 Re-priariise an iminlgrafon coms) ance

Actions that wauld deliver on this recommendation include:

1. Resource teams of compliance officers, full time in the function.

2. Conduct statistically valid, random sample-based, compliance and investigative work across visa holders to
determine the extent of exploitation of Australia’s visa system.

3. Ensure intelligence and information holdings are appropriately shared to support the development of a
targeted risk based compliance program.

4. Review onshore immigration detention population limits as necessary.



Police operations have exposed that some RMAs, education agents, and privately owned vocational education and
training (VET) providers are helping organised criminals to launder their money.

Australia is a founding member of the Financial Action Task Force (FATF), the global money laundering and terrorist
financing watchdog. At present, Australia's anti-money laundering and counter-terrorism financing regime only applies
to casinos, bullion dealers, and solicitors (known as ‘Tranche 1’ entities), and reporting obligations only exist for cash
transactions over $10,000.

The March 2022 Senate inquiry into the adequacy and efficacy of Australia’s anti-money laundering and counter-
terrorism financing regime recommended the Commonwealth accelerate its consultation with stakeholders on the
timely implementation of Tranche 2 reforms in in line with the FATE recommendations to introduce obligations for
designated non-financial businesses and professions, also known as ‘professional facilitators’ or ‘gatekseper
orofessions’.8

Designated non-financial businesses and professions (or Tranche 2' entities) are defined by the FATF as casinos,
real estate agents, dealers in precious metals, dealers in precious stones, lawyers, notaries, other independent legal
professionals and accountants, and trust and company service providers.

Anticipating that the Government will enact Tranche 2 reforms by extending the existing anti-money laundering and
counter-terrorism financing legislation to the categories of professional facilitators as defined by the FATF,
consideration should then be given to further extending the legislation to RMAs, education agents, and privately
owned VET providers as ‘professional facilitators’ .8 This would place certain obligations to identify, limit and manage
their associated anti-money laundering and counter-terrorism financing risks,

' Recommeridation 3: Consider r extension of aﬁtﬁi.—?moriéy-”f»au%n'déring_.'reféfms to include RMAs, education -

‘agents, ant privately owned VET providers.

Actions that wouid deliver on this recommendation include:
1. Following Tranche 2 reforms, expand stakeholder consultations to include additional ‘professional facilitators’.

2. Work with RMAs, education agents, and privately owned VET providers to prepare for new obligations
including client due diligence, and ‘suspicious matter’ reporting.

? Attachment F: AUSTRAGC Strategic Insights Report [PROTECTED]
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A former RMA has almost certainly engaged in fraud to enable non-genuine visa applicants to enter and remain in
Australia to act as ‘crop sitters’ at premises used for cannabis cultivation, and to enable drug offenders tc remain

in Australia. [source: Trafficked media reperting]

As a former RMA, he had considerable knowledge of visa processes and the Migration Act, and is suspected of
exploiting gaps and weak points in Australia’s migration regulatory regimes, including avenues of independent
review. [source: Department of Home Affairs]

The now former RMA has aimost certainly provided services to non-citizens that he knows o be engaged in
criminal activity, including submitting applications for visitor and student visas containing false and misleading
information to facilitate entry to Australia. He is also suspected of securing permanent residence using the partner
visa program by facilitating contrivad relationships, and submitting non-genuine and unmeritorious protection visa

claims, [source: Department of Home Affairs]

The OMARA is responsible for the regulation of RMAs in Australia. Key OMARA functions include deciding
applications for registration as a migration agent, menitoring the conduct of RMAs, investigating complaints relating to
the provision of immigration assistance by RMAs and, where appropriate, taking disciplinary action against RMAs or
former RMAs.

Regulation of the Australian migratior advice industry has a 75 year history, shifting in and out of government and
industry regulation, and has been the subject of five reviews over the past 20 years.'°

In response to recent reviews, the Department has recognised the need to strengthen the regulation of migration
agents, particularly around complaint handling and investigation activities. The OMARA is currently upskilling
OMARA's investigative capability and implementing an enhanced framework to distinguish the severity and impact of
specific RMA conduct and identify appropriate risk treatments.

While the enhanced framework will contribute to the Department's improved response to tempaorary migrant worker
exploitation, modern slavery, and transnational serious and organised crime, further strengthening measures are
needed."

Limited identity and background verification Is required when registering to become a migration agent. To strengthen
the fit and proper person and integrity tests, and prevent bad actors obtaining registration as a migration agent,
applicants should be required to undertake a comprehensive background check at the time of initial registration,
annually on renewal, and as directed by the OMARA (for example, when the OMARA receives allegations of
inappropriate conduct relating to an RMA). The background check should be developed for the OMARA, and involve
character, associate and criminal history checks.

' Recommendation 4: E}om' Jl.”ehé;?.IS-iﬂE-;: ,aé&é%maﬁ_él’ cheoks 1o hereq T (el anel repeat RUA an

and as direcied by the OVARA.
Actions that would deliver on this recommendation include:
1. Develop a comprehensive background check to strengthen the OMARA fit and proper person test.

Embed the background check in Part 3 of the Migration Act.
Communicate requirements with migration advice industry associations, prospective applicants for registration

as a migration agent and all RMAs.

oM

" Atachment G: Chronoiegy of Australian migration advice industry regulation
" Attachment H: Operational Analysis and Intelligence Assessment [PROTECTED]



While it's believed same visa holders may be complicit, working in concert with their migration agent to exploit
Australia’s visa system, it is widely accepted that temporary migrant workers are at greater risk of employer abuse and
exploitation.” A positive obligation should be written into the code of conduct, so RMAs must ensure their clients
understand Australian workplace rights and protections and how to report worker exploitation. The OMARA should
use the Continuing Professional Development (CPD) framework to educate RMAs on their positive obligation. To
support this, a visible, proactive compliance focus will be needed.

Recommensgation 5: RIMAS should iavs a pestive abligation to ensute their clients understane Australian
wankplage righis and profeeiions and 1o\ te repart migrant Warker expioitation.

ey

Agctions thai would delivar on this recommeandation includs:

1. Obligation for RMAs to ensure clients understand Australian workplace rights and how to report wark
exploitation to be prescribed in the code of conduct.

2. Utilise the CPD framework to build understanding amongst RMAs regarding the change in onus.
Establish a visible, proactive compliance program.

A proactive compliance/monitoring capability should be established within the OMARA. This capability should develop
risk based indicators to support a targeted program of compliance action. The compliance program should be tierad to
positively influence RMA behaviour. For example, RMAs who have been operating for a certain period with no
substantiated complaints should receive a light touch compliance respanse. For newly registered agents and those
who have had complaints against them substantiated, compliance officers should be more engaged to ensure the
RMA understands the conduct and integrity of RMAs is taken seriously by government.

Arange of compliance responses should be available to the OMARA to address compliance related issues, including
more frequent targeted compliance activities and the ability to prohibit RMAs from providing advice tc certain
industries or about certain visa types.

" Ej?;eeommemdaﬁéh- &: E-'s‘;':" ish'z 'p‘zlr‘gié.eﬂﬂéaémﬁﬁénée eaaébilft-y»vx}itﬁhm the Q:MQRA.

Actions that would deliver on this recommendation include:

1. Resource dedicated teams of compliance officers.

2. To determine the extent of exploitation of Australia’s visa system by RMAs, the initial focus should be
statistically valid, random sample-based, compliance and investigative work across the RMA population.

3. Amend the Migration Act to prohibit RMAs from providing advice to certain industries or about certain visa
types.

As described in Finding 1, greater investigative capacity is also required for the OMARA. In May 2022, the OMARA
commenced a strategy to enhance and build upon its investigative capability. The OMARA is currently funded for 19
Full Time Equivalent (FTE) staff for all functions including management of its information and communications
technology system. Resources have been diverted from visa processing to the OMARA to increase resourcing to 50
Full Time Equivalent staff (once fully staffed).

The current staffing footprint includes a small team primarily allocated to investigating complaints and sanction
outcomes (noting that recruitment activity is currently underway for skilled and qualified investigators). This team is
currently investigating allegations regarding a number of RMAs, in consultation with Operation INGLENOOK where
relevant.

*? Parliament of Australia, September 2021 'Select Committes on T amporary Migration'



While this investigation activity has had an impact on key targets involved in complex networks of serious and
organised crime, there is a need for OMARA to enhance its own investigative capability to conduct more timely and
sophisticated investigations where individual RMAs are suspected to be exploiting Australia’s visa system. Without
this capability, individual bad actors who are unlikely to meet the thrashold of a multi-agency task force, will have a
metaphorical licence to continue to behave contrary to the legislation and code of conduct, and poor behaviour in the

industry will continue to be problematic.

: ;Reeom:mremé{:’-x-t?[@m 7.l veqt int building 2 strang and endurinein

Actions that would deliver on this recommendation include:
1. Resource teams of investigators, full time in the function.
2. Pivot the OMARA's orientation to investigation and sanction activities.

The powers and sanctions available to the OMARA need strengthening so that it has the compliance and investigative
capabilities to respond effectively to suspected exploitation. The OMARA should be empowered to exercise all of the
powers currently provided by the legislation under threat of penalty for non-compliance (compelling the provision of
documents, the making of a statutory declaration, and appearance to answer questions). This should apply to any
individual, including RMAs.

The OMARA should also be able to use information obtained as a result of a section 3 Crimes Act 1914 (Crimes Act)
search warrant in their investigations and com plaint handling processes. This will enable the OMARA to conduct mora
thorough investigations. Section 3E search warrant information is currently available to departmental case officers
making decisions on visa and citizenship applicatiens, but is unable te be shared with the OMARA.

Recommehdaaﬂéh 8 lznéfeése the édmphamce and investigative powers of the OMARA to address misconduct by _
RMAs. 5
|

Actions that would deliver on this recommendation include:
1. Enact power to compel any individual under threat of penalty.
2. Use of section 3E Crimes Act search warrant information.

Financially, there can be much profit to gain-for those who choose to engage in the provision of immigration

assistance that aids illegal sex work, human trafficking, modern slavery and money laundering. While Australia’s term
of imprisonment for provision of unlawful immigration assistance is higher than comparable regimes in Canada, New
Zealand (NZ) and the UK, Australia’s financial penalty regime is considerably lower. RMAs may perceive engaging in

such illegal activity is low risk, and high reward,

Some bad actors, including those who lose their registration as a migration agent, also operate in Australia as
unlawful providers of immigration assistance, using family and business connections through networks of education

agents, education providers, and travel agents, onshore and offshore.
Increased financial penalties for provision of unlawful immigration assistance, and strong application of these
penalties, is needed.



Table 1 - Financial penalties across comparable regimes:

_| Canada

The Migration Act provides  The Immigration and The Crimes Act 1961 (NZ), The Immigration and

for up to 10 vears Refugee Protection Act provides for up to seven Asylum Act 1999 (UK),
imprisonment or a fine of 2002 (Canada), provides years imprisonment and 2 provides for up to two
up to 60 penalty units for for up to two years fine of up to $100,000 for years imprisonment and a
the provision of unlawful imprisonment and a fine of  provision of immigration fine not exceeding the
immigration assistance. up to $200,000 for advice without being statutory maximum (which
The value of a penalty unit unlawful representation.’  licenced to do so. In is nolw' unlimited) for
is prascribed by the addition to the penalty, the provision of unlawful

' ‘ court may order the immigration advice or

Crimes Act and is currently
$275 for offences
committed on or after 1
January 2023.

offender to pay reparation  services '
to the victim or an amount

not exceeding the value of

the commercial gain as a

80 penalty units currently result of the offence, if

aquates to $16,500. applicable 14

Some RMAs are deliberately concealing their involvement in their client’s visa applications to enable organised crime
groups to facilitate the enfry and stay of non-genuine visa applicants, petential iliegal labour hire arrangements and
other criminal activity. The Migration Act provides for a fine of up to 60 penalty units for non-disclosure of client
representation (currently valued at $16,500). An increase in penalties and application of tough sanctions for not
declaring client representation is rigeded.

= | _jéenmm endatian 9: Inereased finarcia) pensities for miseenduct related to the pravision of mélgﬂaﬁi@na@i\zice._

Actions that would deliver on this recommeandation include:

1. Penalty units to be reviewed in light of the penalty regime in other comparable like-minded countries.

The legal definition of registered migration agent that applies in Australia is not applicable overseas, and offshore
migration agents are not currently required to be registered with the OMARA to provide immigration assistance. This is
unlike Canada's and NZ's migration advice regulatory schemes.

Individuals providing Canadian immigration: or citizenship services abroad are subject to Canadian law even if they
reside outside of Canada, and anyone providing NZ immigration advice anywhere in the world must be licensed,
unless exempt.'® Immigration NZ must refuse applications from an adviser who is neither licensed nor exempt,

A 2002 survey of Australia's overseas immigration posts found that, on average, 40 percent of the migration agents
they dealt with were unregistered.'® Given offshore applications for Australian visas are still lodged and processed at
overseas posts, Australia should require that only the currently defined lawful providers of immigration assistance can
provide immigration advice offshore. This would have the effect that all migration agents would need to be registered
with the OMARA if they ars to lawfully provide immigration assistance, irrespective of whether they reside onshore or
offshore,

" Immigration and Refugee Protection Act 2001, s91(9), last amended 15 December 2022

* Immigration Advisers Licensing Act 2007, 363, s71. 572, lasl amend d 12 April 2

“ Linklaters, 1 April 2015, ‘Statutory maximum fine now unlimited’

'° Law Central, accessed 23 March 2023, Immigration Consultants of Canada Requlatery Council’
" Immigration Advisers Authority, accessed 23 March 2023, Who can give advice?'

7 Australian Institute of Criminaloqy, December 2018, ‘Miaratin for worl and study: The role of the miaration broker in fagilitating workplace
2aploitation. human trafficking and slavery'




Recommendatien 10: The requirement to reris-tér with the OMARA should be extended to offshare migration
L agents.

Actions that would deliver on this recommendation include:

1. Amend Part 3 of the Migration Act to apply extraterritorially.

Work with the migration advice industry to implement changes.

Develop and implement an offshore public communications strategy.

Develop and implement a strategy to handle anticipated increase in registrations and ongeing regulation
activities.

RN

The role of migration advice industry associations should be examined, as should the role RMAs olay in reporting
misconduct. There are currently two migration advice industry associations, and membership of an association is not
mandatory. The Government should review its engagement with the migration advice industry, particularly whether
engagement with one indusiry association is preferable (rather than twe), and whether RMA membership should be

encouraged.
The Department should be prescriptive regarding its expectations of the association/s with regard to supporting a

highly qualified and profsssional industry, and sffectively combating misconduct and unlawful operators. The
behaviour and actions of the association/s should be monitored to ensure alignment with government values.

Action being taken to stop bad actors within the indusiry exploiting the system should be cammunicated tc RMAs, and
the majority of RMAs, who provide a great service assisting migrants to. navigate Australia’s visa system, should be
encouraged to report suspected misconduct to the OMARA.

1s should be reviewed, |

" Recommendation 11° The @MAF&Asengjgemem vvltvhmlgratmn advice tndu&trﬂy'as:sociatim

Actions that would deliver on this recommendation include:

1. Consideration be given to whether engagement with one industry association is preferable, and whether RMA
membership of the industry association should be encouraged.

2. Department to be prescriptive regarding its expectations of the industry association.
Industry association/s to be monitored to ensure alignment with government values.
Communicate the OMARA's intent and encourage RMAs to report suspected misconduct.

Given the efforts to sirengthen the regulation of migration agents and stop exploitation of the sysiem, a trusted
branding exercise should be undertaken to ensure RMAs are readily identifiable to individuals (both onshore and
offshore) seeking Australian immigration advice.

The term ‘agent’ is used by many different facilitators including RMAs, unlawful providers of immigration advice {who
may refer to themselves as migration agents), education agents, and travel agents.

To reduce confusion for those wishing to seek legitimate immigration advice, and to reduce the risk that a traveller
may inadvertently engage an unlawful provider of immigration advice, RMAs need to be clearly and easily
recognisable.

" Resommendation 12: Undertake a rusted bfandrng exercise, sothet RIAS are readily dentifiable to individuals
-secking Australian immigration advice. '

Actions that would deliver on this recommendation include:

1. Engagement with migration industry association/s.
2. Develop and implement a communications strategy to support the trusted branding exercise.



A network of corrupt education agents and RMAs united through family ties and business co-ownership, is likely
to be enrolling non-genuine students in education providers that are also owned by the network.

The network’s services are likely being used to enable at least 128 sex workers to maintain student visas without
having to attend classes or complete course requirements. Sex workers seeking a student visa are known to pay
$4,000-$5,000 to education agents, who in turn pay education providers to obfuscate their attendance and course
progression requirements. Of the 128 sex workars linked to a specific network, 89 were enrolled with an education
orovider identified as complicit in receiving payments for falsification of attendance and course assessments.

There is almost no non-compiiance reporting against students from education providers that are part of the
network, with the network’s complementary fields of specialisation (education agents, RMAs, and controlling
interest in several education providers) almost certainly providing the capability to facilitate migration fraud on
behalf of student visa applicants.

Practices used by the network could also be conducive to trafficking and exploitation of sex workars. The network
is almost certainly capable of managing almost all aspects of visa and study related transactions required for a
student visa grant. Many visa applications contain applicant signatures digitally lifted from a scan of the
applicant's passport, and appear on documents that provide consent for third parties including RMAs and legai
oractitioners to act on the applicant’s behalf.

[source: Department of Home Affairs]

While research shows Australia gains social, cultural and skilled workforce benefits from international education as
well as contributing to the naiienal econemy, earning $40.3 billion and supporting around 250,000 Australian jobs prior
to the COVID-1g pandemic in 2019, some education providers and their agents are exploiting Australia’s visa
system.'9

The legal framework governing the delivery of education to international students in Australia, including the obligations
of registered international education providers and enforcement and compliance arrangements, is set out in the
£ducation Services for Overseas Students Act 2000 (ESOS Act). Education providers must also comply with the
National Code of Practice for Providers of Education and Training to Overseas Students (the National Code) to
maintain their registration to provide edueation services to international students.

There are two principal regulators: Tertiary Education Quality and Standards Agency (TEQSA) for higher education,
and ASQA for VET.

Approximately 75 percent of international students obtain the assistance of an aducation agent (many of whorn ars
based overseas) for research, enrolling and applying for a visa in Australia. 2% While education agents are recognised
as having an important role in recruiting overseas students for the Australian market, the regulators currently play no

part in the supervision of agents.
Instead, the regulatory onus is placed on education providers. Registered education providers must ensure the agents

they deal with do not engage in false or misleading conduct, and providers must take corrective action or tarminate
their relationship with an agent who engages in any unethical recruitment practices.

" Department of Education preparad by Deloitte Access Economics. April 2016, The vaiue of international education o Austraiia’
*0 Australian Skills Quality Authority. accassed 23 March 2023, 'Education agents’




In 2015, a Four Corners investigation Degrees of Deception reported evidence of corruption among overseas
education agents who compete to place international students in Australian higher education. The investigation
reported Australian universities were paying an estimated $250 million each year {0 unregulated education agents for

pread acknowledgement that a number of these agents are

the recruitment of international students despite wides
ourt in China sentenced an education agent to three years jail

corrupt and deal in fraudulent documents. In 2018, ac
for facilitating Australian student visa fraud.

Under Australia’s previous Government, aitempts were made to regulate education agents used by Australian
education providers, however the potential cost to education agents was considered a barrier. The United States (US)
has implemented a regulation framework for education agents, including those based outside the US. The American
International Racruitment Council (AIRC) develops standards and certifies educational agents. AIRC-certified agents
complete a registration process invelving an onsite inspection to verify the validity of agents seeking registration
(offshore inspections are generally undertaken by University Directors, already offshore undertaking marketing
axeroises). A second University Director (onshore in the US) also undertakes a deskiop audit of the education agent’s
application to register. AIRC then monitors agents, and any public complaints about them are reviewsad for potential

investigation and sanction.

Given the prevalence of education agents, and the known integrity risk, consideration must again be given to
regulating onshore and offshore education agents used by Australian education providers, 2!

' 'ﬁe}samm‘éﬁdé!!ié:iif’t-f_&: (50 ";'t{jj'er_éaft-i'ar-}'ih&'éi—x_zé}»::’mifégfufafmg drshiore andortshors educalion 2genS Usea by
 AustiElicpeducation aroviders, v | o 3

Actions that would delivar on this recommeandation include:
1. Engagement between key stakeholders: Department of Education, ASQA, and TEQSA.
2. Consideration be given to the benefits of adopting a similar model to the US.

Significant challenges are also recognised, particularly in the VET sector; with regard to non-genuine providers and
collusion between providers and their agents. There are currently around 800 VET providers of international
aducation. The VET sector is more dispersed, and there is more churn with providers entering and exiting the market.
The volume of VET providers necessitates ASQA's risk-based regulatory approach, and while delivery to international
students including detection and deterrence of non-genuine providers has been identified as one of ASQA's regulatory
2022-23 risk priorities, ASQA’s primary focus is on achieving quality education outcomes rather than deterring and
disrupting visa exploitation.

Operation INGLENOOK and other investigations have exposed that non-genuine providers are colluding with
disreputable agents to facilitate student visas, and then funnelling students into criminal activities. While some
international students are misled 0y agents who give false advice about a course or provider, living and working
conditions, or through provision of immigration advice whan not a RMA, some students may be complicit.

The Department has intelligence holdings on networks of education providers, education agents, and RMAs involved

in serious organised crime rslated to student visas. This risk is most prevalent in grivate VET providers, offering lower

level courses and qualifications.

As the VET regulator, ASQA conducts com pliance and enforcement activities to assess the performance of the
practices of Commonwealth Register of Institutions and Courses for Overseas Students (CRICOS) providers. A
targeted compliance operation (supported by state and federal agencies) should be undertaken to obtain a better
understanding of the extent of exploitation carried out by CRICOS-registered private VET providers, including the
nature of VET courses where exploitation appears more prevalent,

2! Attachment I: Intelligence Assessments [PROTECTED]



Recommendztion 14 Canduct a targeted compliance operatien for three months. focussed on assessing private
ers.

Actions that would deliver on this recommendation include:
1. Engagement between key stakeholders: Department of Education and ASQA.
2. Engagement with state and federal agencies.

When shared, connected, and considered as a whole, information holdings across Commonwealth agencies can point
to other forms of serious non-compliance. A targeted data matching activity should be conducted to compare private
VET provider business registrations against Australian Tax Office, ACIC, and AUSTRAC to assist in identifying high

risk cohorts within the industry.

R o menoatjen 15 Cﬂme:fuct a targeted data matching aciivity torcampare mformation heldings across
L Comonzeali agernicies for private VET prayiders.

Actions that would deliver on this recommendation include
1. Engagement between key Commonwealth agencies
2. Establish a permanent data sharing mechanism.

Using the information garnered through the targeted compliance and data: matching activities, aducation regulators
should evolve the risk indicators for CRICOS-registered education previders beyond issues related predominantly to
the quality of education, to other systemic integrity issues such as the exploitation of Australia’s visa system and
financial viability.

Recommendafion 16: Education regulators to develop a broaticr set of systemic risk indicators for CRICOS-

registered etucation praviders.

Actions that would delivar on this recommendation include:

1. Review the role of TEQSA and ASQA, with a view to expanding the primary focus beyond regulating the
quality of education.

2. Engagement through regulators’ Community of Practice between key agencies; Departments of Education
and Home Affairs, TEQSA, ASQA and state and territory education departments.

A known risk indicator is student attendance, particularly students who have withdrawn from a course, not re-enrolled
in a new course, and are knewn to be in Australia. This is particularly prevalent in the VET sector (estimates suggest
up to 15 percent of student visa holders), oceurring at a rate almost four times than the higher education sector
(estimates suggest up to 4 percent of student visa holders). In 2019, the ESQS regulations regarding the information
that education providers must report in the Government's Provider Registration and International Student
Management System (PRISMS), were updated to mandate provision of information about students who have
breached a condition of a student visa with respect to course attendance or progress requirements. Education
provider compliance with this requirement should be closely monitored, and reporting should contribute to the risk-
based immigration compliance program (Finding 1, Recommendation 2).



Recommendation 17: Education providers’ compliance with re,p,ortiing nen-atiendance by international students
| through PRISMS should be clesely monitared.

Actions that would deliver on this recommendation include:

1. Review of the regulators’ compliance programs.

2. Communications with education providers.

3. PRISMS reporting of non-attendance to contribute to risk based immigration compliance program.

Should the targeted com pliance operation focussed on assessing private VET providers expose that exploitation of
the visa system by private VET providers is significant, Australia’s student visa policy should be raviewed, with a view
to removing CRICOS eligibility for low level private VET and non-award courses.

ﬁé.éomfm{en:&atio:h .1;:: Should t%he-is-r-aa-spl.e,-r_,m_é;ﬂ'f&ﬁe.h of rena ndations 1: ﬁ d se that exploiiaii
- Visa system by private VET providers is significant, Ausiralia y should be reviewed, wi

) removing GRfl_fC:@S‘ eligibility for low level private VET and non-award courses.

Actions that would deliver on this recommendation include:

1. Engagement between key stakeholders: Departments of Education and Home Affairs, ASQA, VET providers,
and Jobs and Skills Australia.

Updates to Australia’s study and training visas.

Updatss o CRICOS.

Amend the ESOS Act, and the National Code.

LSS

If it is considered that Australia’s studying and training visas are being used to support a need for low skilled workers,
a broader review of Australia’s working, visas is needed.

«Recommendation 19: Consider whether Austraiis stucying, g Visgs are being used to support a necd
- for [ow skilled workers. # so, a broader review of Australia’s working visas siati b:e-umaeng;a 1.

Actions that would deliver on this recommendation include:

1. Engagement between key stakeholders: Departments of Education and Home Affairs, and Jobs and Skiils
Australia.

2. Updates to Australia's working visas.
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Across a number of ABF and police operations, thers is commonality to the appalling stories of employer abuse

that temporary migrant victims experience in the sex industry.

Stories about temporary migrants with little or no English whe have been held in sexual servitude for weeks
without being allowed to leave hots! or motel reoms. Victims with debt bondage agreements that average between
$40.000 and $50,000. Male ‘clients’ lined up, one inside the room, one outside the door, one down the hallway,
usually of the viciim’s same nationality, entering the room one after the other to undertake sexual activity with the
Wwomerl.

Call centres with hundreds of phone lines, operaiing nationally. A controlier who moves the women around so
they are unaware of their location within Australia, aided by complicit hotel and motel managers.

ABF and police operations have found victims usually arrive in Australia on tourist or student visas:

» ‘High end’ sex workers generally arrive on tourist visas, and travel in and out of Australia every two to
three weeks. Controllers charge each man between $2,000 and $3,000 for sexual services from these

women operating from hotels,

> Sex workers aged approximately 25 to 60 years old generally arrive on student visas (with those aged
over 35 years old usually studying English Language Intensive Coursas for Cverseas Students), and ars
enrolled with education providers of the victim's same nationality. Controllers charge men between $80
and $800 for sexual services from these women operating from brothels.

Controllers have been found to turn over millions of dollars annually operating businesses built on the exploitation
of vulnerable temporary migrants.

[source: ABF and oolice based operations)

The October 2022, the Trafficked reports outlined a series of allegations centred on the abuse of Australia’s visa
system to facilitate human trafficking for sexual exploitation, and other organised crime.

Trafficking in human beings is an internationally recognised human rights violation which can result in a chain of other
human rights abuses such as forced labour, sexual servitude, and debt bondage.?2 The Government has a long-
standing commitment to combatting human trafficking and modern slavery in Australia and around the world, and
there is much work ocourring across Government (at Federal and state and territory levels) to deter and disrupt
perpetrators, and across Government and the not-for-profit sector to support victims.23

It has been found that tem porary migrants destined to work in the sax industry are at higher risk of being exploited,
abused, or trafficked 2 Other forms of exploitation, such as underpayment of wages, and not meseting work health and
safety obligations, ars also prevalent for temporary migrant warkars in the sex industry.

Pravention strategies are key, and some like-minded countries have adopted a prohibition stance to protect temporary
migrants destined to work in the sex industry where thers is g heightened risk of exploitation.

In Canada, temporary migrants are barred from working for employers in the sex industry. This bar extends beyond
sex work — employers in the sex Industry may not hire any temporary migrant, even for positions such as receptionist
or book-keeper Temporary migrants found engaging in work in the sex industry may be removed from Canada, and
employers may be charged with a criminal offence.

** Parliamient of Vigtoria, June 2010, 'People Trafficking for Sex Worl'
?d Pardiamant of Australia,_ December 2017, "Hidden in Plain Sight'
* Government of Canada. June 2013 'R ulations Amending the limmigration and Refugee Protection Requla ions




Under NZ law it is illegal for migrants on temporary visas to offer commercial sex services. If found doing so, the
worker may be removed from NZ. In September 2022, NZ introduced the Worker Protection (Migrant and Other
Employees) Bill. Key measures include disqualification from managing or directing a company for those convicted of
temporary migrant workar exploitation, a public register to name such individuals, and expansion of the existing
employer stand-down list to cover offending under the NZ Immigration Act 2009 (if an employer breaches minimum
amployment standards the amployer may be stood-down or permanently banned from supporting temporary migrants
on work visas).

Critics of the prohibition model cite that temporary migrant workers who illegally work in the sex industry ara less likely
to come farward to report axploitation due to the risk they may be removed from the country.

A Capadian House of Commons’ report found the prohibition unfairly put temporary migrant sex workers at slevated
risk of violence and danger by making them unable to report incidents to law enforcement without fear of
deportation.® Critics of the prohibition model also argue that temporary migrant workers may also be less likely to
come forward for social, healthcare. and legal support. Currently though, women who are sxploited in the sex indusiry
come forward in very few circumstances. Implementation of a prohibition will not worsen the current situation, but does
provide a way forward and a patential circuit breaker.

Firewalls for the sharing of certain information would also provide protection for temporary migrant sex workars
seeking support services. This is supported by the House of Common’s report, which noted that in British Columbia,
guidelines for police ara not to seek immigration enforcement.

The prohibition of temporary migrants working in the sex industry would send a strong and clear message that the
Australian Government has no tolerance for the exploitation of temperary migrants, and abuses of human rights that
have no place in Australia, it would put other industries on notice that the Government can and will take these serious
steps where tem porary migrant exploitation is known to be occurring.

endation 20: Emtraéluae d pmh’iﬁit#mn for temporary migrants working in ali roles in the sex industry,
including business awnerioperators.

Actions that would deliver on this recommendation include:
1. Priorto introducing the prohibition:
a. run the ABF-led, multi-agency task force (recommendation 1) for at least 12 months to build the
disruption effect, and
b. progress the package of reforms to address migrant worker exploitation following the Jobs and Skills
Summit. 2
2. Foster greater community awareness of safeguards that
for social, healthcars, law enforcement and legal support.
3. Foster greater community awareness of victim support mechanisms for preaches of human rights and
trafficking.
4. Develop law snforcement operational policy guidance related to checking a premises in the se
Amend the legislation to impose a visa condition prohibiting all temporary visa holders from working in the sex
industry {inc!uding_ business owners / operators).
Communicate changes with sex industry represantatives, business councils / industry associations, and
current and future visa holders.

enable temporary migrant workars to coma forward

¢ industry.

Ui

o

The prohibition model should be complemented by a sirong penalty regime for any Australian citizen or permanent
resident found to employ or hire temporary migrant workars in the sex industry. It should be an offence to employ or
nire a temporary migrant worker in any role in the sex industry. Penalties should include disqualification from
managing or dirscting a tompany. and such individuals should be named in a public register,

*> House of Commons Canada. June 2022, Pravanting Harm in the Canadian Sex industry: A Review of the Protection of Communifies and
Exploited Parsons Act

¥ Minister for Homa Affairs, 30 October 2022, 'Human trafficking’




Rfeé:omam endation 21: Introduce a strong penal y regire for any Australian citizen or permanent resident found to
employ or hire temporary migrant workers in the sex indusiry:

Actions that would deliver on this racommendation includs:
1. Amend the legislation to create an offence for employers to engage temporary migrant workers in the sex

2. Introduce 3 strong penalty regime for employers who engage temporary migrants in the sex industry,
including disqualification from being able to manage or direct a company,
3. Communicate changes with sex indusiry representatives and business councils / industry associations.

A public stand down list for employer breaches of the Migration Act should be introduced for all other industries. An
Australian citizen or permanent resident amployer found to be exploiting temporary migrant workers, should be stood-
dowrn or permanently banned from further employing temporary migrants. The stand down list should be publicly
available, as it is in NZ.

atien 22: bt Fﬂﬂuce a.public s%and}ﬁ&iﬁ'ﬁn list for Aus:t‘pzéﬁénre'itizen ar Eéﬂmaneh’rf resident employers
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Actions that wouid deljvar o0 this recommendatinn include-

1. Amend the Migration Act to create g mechanism which gives the ability to make a prohibited employer
declaration.

2. Amend the legislation to introduce a list of prohibited employers.

Actions that wouid delivar on this recommendation include:
1. Amend the Migration legislation to give the Minister (or delegate) the power to cancel a person’s visa for
exploiting another non-citizen.

The prohibition model and associated employer penalty regime must be supported by a strong compliance

enforcement program (see Finding 1, Recommendation 2).

igration compliance function (See 'Fi:neti'né 1 ."R«éc-os

in the sex industry, and
ROFErY migrant workers across all ind ustries.

Actions that would deliver on this recommendation include:

1. Communicate priority focus areas publicly.
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The former temporary migrant introduced in Case Study 1 - Part 1 deliberately concealed his criminal conviction
when entering Australia, and it was not untit he applied for a visa that required him to provide biometrics that his
criminal conviction obtained in the UK became knowr to the Department.

The former @mporary migrant arrived in Australia in December 2014 on a student visa. he subsequantly apolied
for a partner visa in March 2018, and also held a number of bridging visas betwsen March 2016 and

Movember 2022.

Character checks for the student and pariner visas were completed using information provided by the farmar
Chinese police clearance certificates which identified no convictions.

temporary migrant, including Australian and
The visa appiications were not included in the Depariment's biometrics collection program, and the former

tempcrary migrant did not declare any criminal convictions, travel to countiries other than China and Australia, or
ramoval or deportation from any country. Travel to Australia was undertaken on the former temporary migrant's
newly issusd, but genuine passport.

In May 2021, the former temporary migrant applied in Australia for a protection visa. This visa is one of 33 visa
subclasses included in the Department's biometrics collection program. On 3 June 2021, the former temporary
migrant provided his biometrics in fesponse to a request issued under section 257A of the Migration Act 1958
(Migration Act), and on 15 June 2021, the Department recsived advice from the UK regarding the former
temporary migrant’s criminal conviction.

[source: Department of Home Affairs]

The ability to trust the identity of visa holders travelling to Australia is essential. When we don't know who is Crossing

our border, we leave Australia’s door open to organised crims.

a fraud are significant enablers of organised crime in Australia. During the consultation

Both identity crime and vis
or investigations over the last five

ohase of this review, it was raised that visa fraud was a common theme in many maj
t0 10 years relating to gangs, drug cartels, and casino money laundering.

Biometfrics ars Physical characteristics that can be used to identify individuals. Biomeirics collection and matehing is
critical to strengthen border security and detect persons of concern while facilitating legitimate travel. Increased
biometric collection will strengthen the Department's and ABF's capability to biometrically anchor an identity to betier

support and inform visa decision makars,

A key biometric is fingerprints, which are usad extensively by police agencies to identify individuals, and a!so by the
International Criminal Police Organization (INTERPOL). in particular, 3 visa applicant's fingerprint biometrics may be
checked with other Australian or international agencies to verify identity, criminal history or protection status.
countries have established agreements to exchange information based on
bruary 2019, all fingerprints captured through the Department’s offshore

biometrics collection program are sent autormatically in near real time to Canada, NZ and the US for checking. UK
checks are manually processed and limited in quota (currently 225 per week) with available place; alloca}’Fed based on
risk. Information exchanged manually with the UK can take several business days. The resultant information from M5

countries is considerad by visa processing officers when assessing a visa application,

The Department's Identity and Biomatrics Strategy is focussed on the collection of facial images and fingerplrints and
when fully implemented, will collect facial images from all travellers before they enter Australia, with fingerprint

collection based on rigk

M5 s an immigration forum comprising Australia. Canada, NZ. the 1K and the US

Australian and other Migration 5 (M5)
fingerprint biometric mateh 27 Since Fe



The Department continues to rollout the offshore biometrics collection program, which has two elements: the visa
subclass and the ceuntry of lodgement. To date, the Department has incorporated the collection of fingerprint and

facial images into:
» the visa application process for 33 visa subclasses across permanent and temporary family visas, visitors,
student and other temporary visas, and humanitarian visas, 2 and

®  visa application lodgements made in 53 countries (regardless of the applicant’s nationality), %

Chinese and Indian travellers represent significant volumes of ©emporary visa holder arrivals into Australia. owever,
India is not yet includad in the biometrics collection program, and only one visa subclass has been included for China:
the ‘visitor visa frequent traveller’ stream that can be granted for up to 10 years to Chinese citizens who travel often to

Australia for business or personal reasons.
In 2018-19, of the 8.8 million temporary visas granted, approximately 1.6 million were to Chinese travellers and over

500,000 were to Indian travellers 30 Given the significant volume of travellers from China and India, further rollout of
the biometrics collection program in China and India should be prioritised, partieularly for higher risk visa subclasses.

| Recommentiafion 25

Actions that would deliver on this recommendation include-
1. Leverage M5 biometric collection centres in China and India to enable faster rollout of the offshore biometrics
collection program.

A gap in the averall collaction and maiching capabilities will remain until the rollout of the biometrics collection
program is complete. To lessen the impact of this gap, the ABE should increase biometric collection from incoming

visa holders on arrival into Australia,

Stratified random fingerprint capture and matching by the ABF at immigration clearance would act as a deterrent to
those who exploit the system by not honestly declaring their identity, criminal or deportation history when applying for
a visa or at the border This strategy draws on research from Victoria and NZ that found Random Braath Testing
Operations were an effective deterrent, particularly when linked to enforcement and supported by media campaigns

highlighting the probability of detection. !

While a greater proportion of the stratified random fingerprint capture should be taken from flights originating from
countries not yet included in Australia's biometrics collection program, fingerprint capture should also appear arbitrary
and be conducted across al| Australian international airparts. The stratified random fingerprint capture should be
accompanied by a public advertising campaign te sfrengthen the deterreni effact,

* Attachment J: Visa subclasses included in offshare biometries collsclion pragram
* Attachment K- Countrigs included in nffshore biometrics collection program
¥ The COVID-19 pandamic significantly impacted traveller arrivals into Australia from 2019-202

this purpose
" Australian | nstitute of Criminglogy, February 2014, ‘Effective drink driving orevention and enforcement strategies: Appro ches g improvin

nractice’

2;2018-19 provides the most useful measurs for




'R‘e.c-umm endation 26. Increase e‘apabilsi-t:—.y 1o .conduet stratif
border.

Actions that would deliver on this recommendation include:

1. Develop and implement a stratified random fingerprint verification program including sample sizes and
population, staff training, standard Operating procedures and a reporting mechanism to measure
effectiveness.

2. Develop and implement a public advertising
verification activity.

3. Purchase of additional mobile fingerprint varification devices.

4. Consider impact on resources to ensure effective implementation of this strategy.

campaign to strengthen the deterrent effect of the fingerprint

ion program is being rolled out, the Department should also increase checks

against bicgraphic data available through traveller passports (names, date of birth, nationality) for higher risk
nationalities and visa streams not currently captured by the biemetrics collection program. Although the assurance

level based on biographic attributes is lower than a biometric match, exchange of biagraphic information with M5

Countries may provide indicators that could identify criminals who have not travelled tinder an alias,

" Recommendation 27: Ve 1% biegra
. surrently eaptured by the oifshore

Actions that wouid delivar on this recommendation incluge:
1. Enter into arrangements with M5 countries to exchange information based on biographic (names, date of
birth, nationality) match.

The Department's ImmiAccount system gives the public access to many of the Department's online services.
ImmiAccounts can be created for individuals or organisations, and visa applicants can apply online for most visas

using the immiAccount system.

Ors are creating multiple ImmiAccounts, and using these to

the paramelers of the Department's risk systems. Through

The Department’s integrity teams are seeing that bad act
lodge a large
Australia’s visa risk settings and what will or

number of visa applications in ordar to test
these lodgements. they are developing a sophisticated understanding of
will not trigger closer examination by visa processing officers.

The ImmiAccount registration process is being strengthened to incorporate two factor authentication for individuals,
Two factor authentication needs to be extended to all ImmiAccount users, including RMAs and lawyers, in order tg
restrict the ability of bad actors to lodge a high volume of applications using fake emails and/or client details, and to
obstruct their ability to understand how to exploit Australia’s visa risk settings.

ety }Iéﬁ?f}ég tion ﬁé’q&iﬁemenfé. in I Aceount.

Actions that would deliver on this recommendation include
1. Two factor authentication for the end user to be introduced for all immiAccount
RMAs ang lawyers.

users including individuals,
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The former emporary migrant discussed in Case Study No. 1 ~ Parts 1 and 2 resided lawfully in Ausiraliz on
several different visas, with work rights, for almost eight years.

Mgty

A combination of lengthy visa processing times for certain visas, and protracted merits review, enabled him to
axploit Australia’s visa system by applying for a number of different visas, one after the other. This mathod
allowed him to remain In Australia with work rights from December 2014 to Novamber 2022 while his visa

& exploited by bad actors:

Figure 1~ An example of how Australia's visa system can b
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protection
claims

Partner visa 8 months Department of Home Affairs
Onshore protection visa 2 years, 3 months Department of Home Affairs
Migration review 2 years Administrative Appeals Tribunal
Refugee review 2 years, 2 months Administrative Appeals Tribunal
Judicial review 8-12 months Federal Court

D E0Lof Home Affairs Deg ber 2022, 'Vis rocessing limes'
Administrative A nal, 5 2022, ‘An

f T Australia, N vember 2022 ‘Question on notice no. 180"
Fadera| Court of Ausiralia, September 2022, 'Annual Rsport 2021-22




In the last five years, the Department’s average processing times for onshore protection visas from lodgement to
primary decision have varied from 11 months, to two years and six months. For the same period, the number of
onshore protection visa decisions finalised has remained fairly stable at around 15,000 annually.33

Table 3 — Onshore pratection visa processing times:
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201718

2018-19 334
2019-20 508
2020-21 727
2021-22 841

Table 4 — Onshore protection visa, decisions finalised:

2018-19 14,700
2019-20 16,853
2020-21 14,249
2021-22 15,726

The AAT conducts independent merits review of administrative decisions made under Commonwealth laws including
the Migration Act.?* Merits. review of an administrative decision involves considering afresh the facts, law and policy
relating to that decision. The largest caseload in the AAT's Migration and Refugee Division is reviews of decisions to
refuse or cancel refugee (protection) visas. The AAT has unsustainable growing backlogs that are impacting its
caseload performance, particularly for protection visa cases.

On 30 June 2017 the AAT's on hand protection visa caseload was 8,370. By 30 June 2022, the on hand protection
visa caseload had grown by 340 percent to 37,025. Processing times for the review of protection visa refusal or
cancellation decisions have also increased significantly. In 2016-17, the median time to finalise the review of such a
decision was 10 months. In 2021-22, the median time to finalise the review of a protection visa decision was over two

years and two months.
T'he significant majority of applicants are found not to engage (meet) Ausiralia’s protection obligations. In 2021-22,

delegates of the Minister refused 89 percent of applications for onshore protection visas. For the same period, where
merits review was sought, the AAT only varied, remitted or set aside seven percent of protection visa decisions.

The volume of unmeritorious and non-genuine onshore protection claims needs to be reducad. This will allow
Australia to focus on engaging with genuine refugees and those who meet Australia’s complementary protection

abligations.

» Parliament of Australia, November 2022, 'Question on notice no. 180' _ o
¥ On 16 December 2022, the Australian Gavernment announced that the AAT will be abolished and replaced with a new federal administrative

review body. The AAT will continue operating until the new federal administrative review body is established. Once the new body is established. any

remaining cases will transition to the new body




Table 5— AAT protection visa caseloads and processing times:
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To address the volume of onshore protection claims, and within the context that the significant majority of applicants
are found not to engage Australia’'s protection obligations, claims for protection should be required to be made through

a lawful provider of immigration assistance - specifically, an RMA or lawyer.%

Lawyers are regulated by the relevant state and territory law societies. RMAs are regulated by the OMARA within the
Department. RMAs must follow a code of conduct and meet occupational com petency standards. They must keep
their immigration knowledge up to date, and are well placed to. understand whether an applicant will engage
Australia’s protection obligations. In lodging an onshore protection visa on behalf of their client, a lawful provider of
immigration assistance should be required to attest that the onshore protection claim has merit and is based on

genuine claimant’s evidence.

Mandating submission of onshore protection claims through a lawful provider of immigration assistance is reliant on
strengthening the regufation of RMAs, as described in Finding 2, and will then reduce the number of unmeritorious
and non-genuine claims, reduce the backlegs and therefore the Department's visa processing times, and free up

departmental and AAT staff te:focus on genuine claims for protection.

SilG2ton 29: Afslieaians 10F proleclion isa SUbEAss
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Actions that would daliver on this recommendation include:

1. Update Australia’s protection visa policy, and make necessary legislative changes.

2. Update the RMA code of conduct to reflect the duty to attest that the onshore protection claim has merit.
3. Use the CPD framework to build understanding amongst RMAs regarding the attestation.

4. Work with RMAs and state and territory law societies and regulators to understand the new policy position,

and requirements.

Shemmb L NGinG immiaral Y me e Ainkealig



Most lawful providers of immigration assistance charge a fee for the service they provide. Australia is a party to the
1951 Convention relating to the Status of Refugees (the Convention) and its 1967 Protocol Relating to the Status of
Refugees. Under the Convention, while fees may be charged, such fees should be moderate and commensurate with
those charged to natiorials for similar services. As this may be challenging to define, the fee a lawful provider of
immigration assistance can charge to lodge an onshore protection visa application should be regulated. If the cost to
engage a RMA, even with regulation is considered a barrier, the Government may also consider subsidising the fee

payable to RMASs.

- Recommendation 36 The fee é‘_.l'a._\‘ﬁgff ';ﬁré&fi%i"e_'ﬁ@f immzigraﬂaﬁ agsistance can charge to ladte an onshore
_proteglion visa subelass 866 shauld e FEguleied '

Actions that would deliver an this recommeandation includa:

1. Update the RMA code of conduct as required.
2. Work with RMAs and state and territory law society regulators to understand the new policy position, and

requirements.

Consideration should also be given to whether the Canadian approach to refugee claims processing would more
quickly identify onshare protection visa applicants who do net pass the character test as set out in section 501 of the
Migration Act, and result in fewer unmeritorious and non-genuine claims clogging the Department and the AAT.

Canada'’s ineligibility grounds are laid out in the Immigration and Refugee Protection Act 2007 I a claim is found to be
ineligible, the individual cannot have their claim heard by Canada's independent administrative tribunal, the
Immigration and Refugee Board.

Canada’s ineligibility assessment process verifies the identity of the refugee protection claimant via biometrics
collection and initiates security screening of the refugee ¢laimant at the earliest possible stage of the program. In
2022, approximately five percent of claims made in Canada were found ineligible. Inadmissibility grounds include
criminality, serious criminality and organised criminality.

For Australia, by moving the character test earlier in the visa assessment process, based on 2021-22 lodgemenis,
this would potentially identify around 530 onshore protection. visa applicants, who could be filtered out of the visa
assessment process more quickly.

* Recommendation 31 Uncfe_ﬁfgke a review of the Canadian amma@:ﬁ-_ié r-.éfm_.gee ClATS PrOGESSIng, pafr:ﬁ'c-m.l‘lfa
nchgiblity assessment process, to determine whelicr there 5y e benciit in adopling this epproach inAust

Actions that would deliver on this recommendation include:
1. Engage with Immigration and Citizenship Canada regarding its ineligibility assessment process.

The AAT currently undertakes a full merits review for all visa streams. This involves a hearing of sach case, with facts
considered de novo or ‘afresh’ at the time of the merits review, including new information that was not available at the
time of the original decision. Tourists holidaying in Australia, or students studying a course in Australia are provided
the same full review as Australian citizens and those who are, or seeking tc become, a permanent resident of

Australia. The review process should be proportional,

Certainly those seeking protection, and those seeking to become a permanent resident through a family, work or other
stream should be afforded a full review. For visit / tourism and study sireams, however, the review process should be
quick and efficient. The faster the merits review procsss is, the less incentive there is for bad actors to exploit the
system. For visit/ tourism and study streams, a merits review should be conducted ‘on the papers’ without a hearing,
and within 2 set period of time. New information should only be considerad in exceptional circumstances.



erits review should be conducted ‘on the papers’
mation should enly be considered in exceptional

Actions that would deliver on this recommendation include:
1. Amendments to the Migration Act as required.
2. Update the Minister's directions to Tribunal members.

Notwithstanding the effect of the above recommendations, the ever growing and significant AAT on hand caseload for
protection and other visa decisions warrants the review of resourcing levels, case management, and the introduction
of efficiency performance measures for the new federal administrative review body,

tions that would deliver on this recommendation include:

(9]

iy
Determine appropriate resourcing levels, including use of surge resources.

1
2. Consider appropriate case management systems and cass management innovations, including methods of
triage, and alternate dispute resolution.

Determine appropriate performance measures to drive efficiency.

w



Finding 7: The

should be stren:

The Australian Commission for Law Enforcement Integrity's (ACLE!) Operation Embla considerad allegations that
two locally engaged employees at the Australian High Commission in Pretoria, South Africa were engaging in
corrupt conduct by improperly granting Australian visa applications in exchange for money.

Officer G joined Pretoria Post in 2008, and worked across the visitor, student, and permanent visa teams. The
corruption issue was identified by the Principal Migration Officer Integrity at Mairobi Post following analysis of
Officer G's procassing of student visa acplications after being reassigned to permanent visas. A raview of their
activity in visa processing systems suggested they were continuing to facilitate student visa grants through a
colleague, Officer H.

Officer H also commenced employment at Pretoria Post in 2008. Suspicion of Officer H arose as a resuli of
processing student visa applications accessed by Officer G in visa processing systems without an apparent work
purpose.

The Integrity Commissioner found that one of the locally engaged employees had engaged in corrupt conduct
within the meaning of the Law Enforcement Integrity Commissioner Act 2006 (LEIC Act).

[source: ACLE

This Rapid Review inio the Exploitation of Australia’s Visa System, found no instances of staff corruption, fraud and
other unlawful activities, however there is 3 risk that departmental staff could engage in corrupt conduct, and misuse
their trusted access to abuse Australia's visa system.

The Department’s Integrity and Professional Standards Frameworks are designed to prevent risks of departmental
staff corruption, fraud, inappropriate behaviours, and other unlawful and serious criminal activities.

The Professional Standards Framework is an overarching framework including the Australian Public Service (APS)
Code of Conduct, the APS Values, APS Employment Principles and Secretary Directions and Determinations. The
Directions and Determinations include the requirement for all staff to hold and maintain both an Employment Suitability
Clearance, and an Australian Government Security Vetting Agency (AGSVA) minimum BASELINE clearance.

The Integrity Framework is a component of the Professional Standards Framework, which outlines obligations and
requirements through policies that cover:

> employment suitability screening

®  reporting declarable associations and changes in personal circumstances

» drug and alcohol testing

» mandatory reporting of serious misconduct, corrupt conduct or criminal activity
3 Conflicts of Interest

»  Code of Conduct investigations, and

o . . . R R
> social media use, including not identifying themselves online as working for the Departmant, and behaving
online in a manner that upholds the APS Employment Principles and Values



The integrity framework also covers integrity testing, which is a method the Department may use to investigate
allegations and circumstances where staff are suspected of corrupt conduct. This occurs alongside other procedures
to determine whether an employee or former employee of the Department has breached the APS Code of Conduct

and if so, what sanction is to be imposed.

The Department alsc delivers a continuous integrity awareness program, publishing integrity cutcomes that highlight
the consequences of inappropriate behaviour, and encouraging a pro-integrity culture to support staff in keeping their
integrity knowledge up-to-date so they can meet their obligations and responsibilities effectively. Reporting of
suspected corruption or integrity concerns can be made anonymously.

A significant risk relates to visa processing officers ‘cherry picking’ or selecting which visa applications they process,
Secause migration and citizenship processing systems are around 30 years old, controls that supplement staff
ovligations under the integrity framework have been built around the system,

For example, staff are unable to select which visa applications they proeess. Instead, a ‘pick next’ function is built into

the system, as are access contrals to ensure that sach user has access only to the system/s that are requirad for their
job function. If a staff member breaches access controls or ‘pick next’ arrangements, they will be identified and asked

to explain, and further investigations activity may be undertaken.

‘Reach back’ by former departmental staff who no longer wark for the Department is also a significant risk related to
visa processing. Former departmental staff may reach back into their known contacts in the Department, seeking
information or favourable outcomes. The practice is most prevalent in the offshore environment, but instances are also
known to have occurred onshore, The Department assesses all integrity referrals and allegations where staff are
suspected of corrupt conduct, following the appropriate notification to, and treatment advice by, the Integrity
Commissioner,

With regard to visa processing, unauthorised access is also considered a significant risk. For the most part, instances
have been found to have been a matter of curiosity, but cases of serious misconduct and corruption have also been
identified. ACLE! provides independent assurance to the Australian Government that Commonwealth law enforcement
agencies and their staff act with integrity.

Under the LEIC Act, the Department is required to notify the Integrity Commissioner of any potential corrupt conduct
oy departmental officers. The Integrity Commissioner will then determine the extent of ACLE!'s involvement in
investigating the allegations.

The ACLEI Vulnerabilities Brief presents an overview of the corruption vulnerabilities identified between July 2021 and
June 2022 from finalised investigations under the LEIC Act and related prosecutions.3® The brief notes that an
investigation related to unauthorised access to information identified that training and repeated in-built prompting
within systems had been disregarded, demonstrating that education and awareness is often not sufficient to prevent
corruption and that it must also be partnered with appropriate oversight and audit controls.

The Department has an ‘active detection program’, although the integrity checks are not live or automated. The
detection program involves batch integrity ehecks of staff who have potentially accessed departmental migration and
citizenship processing system/s without authorisation or a need to know. The batches are manually prepared based
on known staff associations and social connections. They are not, for example, able to run continuously, or to carry
out a broad sweep of departmental systems to identify instances of potential misuse.

System improvements are needed to facilitate ‘live’ checking of unauthorised access, and to reduce the manual
preparation required, the manual checking of data that is returned, and manual assessment of risk that currently

Occurs.

_ mendatio : . : %{détecﬂen pregrams to identify staffiinvelved in corruption, fraud,
Inapprapriate Hefialioirs, ard other unlawiil and serious enminal aetiviiies.

Actions that would deliver on this recommendation include:
1. System improvements to reduce manual nature of current integrity detaction programs

= o Tt 020 "Carmintinn vilnerabilities briel 2021-22"



Visa applications finalised comprises Granted, Refused and Withdrawn cutcomes. Visa applications granted is a sub-
set of visa applications finalised,

Table 6 — Visa applications finalised:
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Table 7 — Visa applications
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Table 8 — Visa applications granted in 2018—1g 38 top ten by citizenship:
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*® The COVID-19 pandemic significantly impacted traveller arrivals into Australia from 2019-2022: 2018-19 provides the most useful measure for
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Studlent visa program

Table 9 — Number of student visa applications granted by month - previous five financial years:
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Table 10 — Number of student visa applications granted in 2018—19 financial year Dy citizenship country, comparison

with same period in previous year:
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Table 11 — Number of student visa applications granted by Sector in 2018~19 financial year:
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Table 12 - Grant rate of student visa applications decided in the three month period between 1 April 2019 and 30
June 2018 by sector and client location:
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Protection visa figures relating to 2018-18 financial year.

Table 13 — Protection visa lodgements by citizenship (top 10%:
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Malaysia 9,319
China, (PRC) 9,315
India 1,529
Thailand 846
Fiji 354
Vietnam 764
indonesia 515
Pakistan 589
Philippines 237
Taiwan 323
Other 4,140

487

478
4,591

Totai 27,331 24,568

19 Nenartmant of Home Affairs. 30 June 2019 ‘Onshore Humanilanan progeam 2018-19'



(top 10):

Table 14 — Grant and grant rates by citizenship

Gountry of citizenship

Iran 285
Irag 271
Pakistan 172
Turkey 125
Malaysia 103
Libya 92
China, (PRC) 90
Syrian Arab Republic 54
Afghanistan 48
India 36
Other 374
Total 1,650
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739%

1%
93%

4%
90%
83%

8%

1%

Median visa processing times is the most accurate way to show the amount of time it is taking most visa applications
to be finalised. 50 percentile is the processing time in which 50 percent of visas are finalised.

Table 15 - Processing times, 50 percentile (median):
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Methodology
To identify and understand the issues, the Rapid Review Lead consulted widely with relevant stakeholders, including
private and public sector organisations.

The Rapid Review Lead had regard to the findings of previous and ongoing reviews and inquiries (including .
Parliamentary Inquiries) and regulatory approaches in relevant overseas jurisdictions to identify recommendations or

insights that may be applicable in the Australia context.

The Rapid Review L_ead reported to the Minister for Home Affairs and the Minister for Immigration, Citizenship and
Multicultural Affairs on a regular basis and, through the Minister, to other Ministers.

The Rapid Review Lead consulted with the following stakeholders:

Aftorney General's Department

Australian Border Force
Australian Competition and Consumer Commission
Australian Criminal Intelligence Commission
Australian Federal Police

Australian Transaction Reports and Analysis Centra
Australian Skills Quality Authority

Australian Taxation Office

Commonwealth Director of Public Prosecutions
Department of Education

Department of Employment Workplace Relations
Department of Home Affairs

Department of Prime Minister and Cabinet

Fair Work Ombudsman

Immigration, Refugees and Citizenship Canada
International Education Association of Australia
New South Wales Police

New Zealand Ministry of Business, Innovation and Employment

Queensland Police



South Australia Police

VET Assess

Victoria Police






